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September 9, 2020
VIA E-MAIL
MEMORANDUM
TO: Michael Safranski, President of the Board; Members of the District Board
Trabuco Canyon Water District
FROM: Atkinson, Andelson, Loya, Ruud & Romo; Peter E. Denno, Esq.; Robert E.
Anslow
RE: Trabuco Canyon Water District — Information Item - Outline of Major Conflict of

Interest Categories

At the request of the of the Board President, we have prepared this memo to briefly
discuss the topic of conflicts of interest for members of the Board of Directors (“Board”) of the
Trabuco Canyon Water District (“District” or “TCWD?”). Please note that this memo is intended
for discussion and informational purposes. Individual circumstances may vary and the
application of the laws and regulations should be considered on a fact-specific basis.

The referenced guidelines and the attached flowchart are intended to assist Board
members in complying with conflict of interest laws set forth by the Political Reform Act and
Government Code sections 1090 et seq. They are also intended to help Board members
determine whether they have, or may have, a conflict under those laws requiring recusal from
participation, discussion and/or involvement with a particular Board agenda or District business
item. We suggest that a Board member who believes they may have a conflict should follow the
steps set forth below:

. A Board member who believes they may have a conflict of interest with regard to a
particular matter can refer to the attached flowchart for initial review, and shall use his or
her best judgment in following the process described herein.

. If an obvious conflict is present, the Board member should advise the General Manager
and recuse themselves from any participation, discussion and/or action on that matter.
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. If the conflict seems questionable or unclear, the Board member can work through the
General Manager to get a legal opinion from District counsel.

. If the legal opinion recommends recusal and the Board member does NOT agree with
such recommendation(s), he or she may meet with the General Manager and District
counsel for further clarification and may consider seeking advice (a guidance letter) from
the Fair Political Practices Commission (FPPC) as appropriate.

o If a Board member has a conflict of interest with regard to a particular matter, and such
interest does not qualify under the non-interest or remote interest exceptions® and the rule
of necessity does not otherwise apply, the Board may not be permitted to take the
relevant action(s) if the Board member participates.

o Circumstances involving Government Code Section 1090 may render a contract void (see
below).

Additional Considerations:

Financial Conflicts of Interest Under the Political Reform Act

Public officials are generally disqualified from making, participating in making, or using his or
her official position to influence the making of any governmental decision in which they have a
financial interest.

This law does not prevent public officials from owning, acquiring, or possessing financial
interests that conflict with their official duties.

A four-step approach should be used to determine whether an official has a financial interest
disqualifying him or her from participating in making a governmental decision:

o] Will the governmental decision result in “reasonably foreseeable” financial
effects on any of the public official’s financial interests?

o] Will the reasonably foreseeable financial effect be material?

! There are limited statutory exceptions to the general prohibition against conflicts of interest in contracts.
If a Board member’s interest can be classified as either a “non-interest” or “remote interest,” the Board
may be permitted to enter into the contract if certain conditions are fulfilled. (See attached flowchart for
examples.)
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o] Is the financial effect on the public official different than the effect on the “public
generally”?
(o] Will the official be “making, participating in the making of, or using their position

to influence” the decision that will cause those effects?

However, if an official has a financial interest in a governmental decision, the public body or
board may still take action on an item if the official strictly complies with the law’s abstention
procedures, which include: (a) public identification of the financial interest giving rise to the
conflict or potential conflict in sufficient detail for the public to understand it; (b) recusal from
discussing or voting on the matter; and (c) leaving the room until discussion, voting, and any
other disposition of the matter has concluded.

Conflicts of Interest in Contracts Under Government Code Section 1090 et seq.

Public officials and employees are prohibited from making a contract in which they are
“financially interested.” If a board member has a financial interest in a contract, unless an
exception applies, section 1090 prohibits the body or board from making, or entering into, the
contract. However, if an employee has a financial interest in the contract, the agency may enter
into the contract if the employee plays no role whatsoever in the contracting process. The
statutory prohibition does distinguish between a member of a legislative body (elected official)
and an employee for such purposes.

The term “financial interest” is construed very liberally. A financial interest can be direct or
indirect, and may involve the prospect of pecuniary gain or the avoidance of loss.

Any participation in the process by which the contract is developed, negotiated, and/or executed
constitutes a violation. A contract made in violation of section 1090 is void and unenforceable.



TRABUCO CANYON WATER DISTRICT BOARD MEMBER
CONFLICTS OF INTEREST UNDER THE POLITICAL REFORM ACT AND GOVERNMENT CODE SECTIONS 1090 ET SEQ.

I POLITICAL REFORM ACT (Government Code §§ 87100 et seq.)
Public officials are generally disqualified from making, participating in making, or using his or her official position to influence the making of any governmental

decision in which they have a financial interest.

6| have a financial interest in an ENTITY or MATTER before the Board for \ Is it reasonably foreseeable that the decision before the BOARD will have a MATERIAL FINANCIAL EFFECT
decision? on your identified interest?
“Yes” if decision affects or involves: e Presumed “yes” if you or your interest are (1) named as a party to the proceeding before the
e Aninvestment of $2,000 or more in a “business entity”; Board, (2) initiates the proceeding by filing an application, claim, appeal, or similar request, or (3)
e Areal property interest, of which you or your spouse or dependent are otherwise the subject of the proceeding.
childrens’ interest is worth more than $2,000; If Yes e  Presumed “yes” if the property that is the subject of the decision is within a 500 foot radius of your
e Any source of income that is either received by or promised to you and > property, or will involve the construction of or improvements to public facilities that will serve your
totals more than $500 in the last 12 months; property, or if the decision will affect development or use of your property or the character of the
e  Gifts to you totaling $500 or more in the last 12 months; or neighborhood in which your property is located.
e A “business entity” in which you serve as an officer, director, or e Presumed “yes” if there is a “nexus” between the purpose for which you receive your income and
employee, or holds any business position; or the decision before the Board
e Has a financial effect on either your finances, or that of your spouse or e Potentially “yes” if the decision will have a threshold effect on the entity’s gross revenues, assets,
\ Aanandant childran / or liabilities, or will permit the entity to avoid the expenditure of a designated amount of funds
e  Presumed “no” If the subject property is within a 500-foot radius of your property, unless it can be
J If No shown that the official’s property will be materially affected
It No If Yes
v v
If Yes Will the effect of the BOARD decision on YOUR interest be the same as the impact on the decision on a
No conflict exists [® significant segment of the public’s financial interests? A “significant segment of the public” is at least
J 25 percent of: all businesses or nonprofit entities within the district; all real property, commercial real
property, or residential real property within the jurisdiction; or all individuals within the jurisdiction.
f \ If No
You are not required to recuse yourself from the If Yes

A

decision making process, but you must:

e Disclose the existence and nature of the
conflicting interest in the outcome of the
decision (to make it a matter of public
record)

e |If applicable, state for the record why
there is no alternative legal route by

K which action mav be taken

{ Even with the conflict, are you legally required to participate? ]

If No
A

You must recuse yourself from the decision making process. Under the Political Reform Act,
if the Board manages public investments, then you must step down from the dais and leave
the room during deliberations on the decision. If the Board does not manage public

investments, then you are not required to leave the room, but it may be advisable for the
j member to do so (or for the board to adopt a policy on this subject). You may not participate
or attend any closed sessions relative to this decision.
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CONFLICTS OF INTEREST IN CONTRACTS

Public officials are prohibited from making a contract in which they are “financially interested.” The term “financial interest” is construed
very liberally. A financial interest can be direct or indirect, and may involve the prospect of pecuniary gain or the avoidance of loss.

Is the Board making a contract? (This If Yes Are you financially interested in the contract under \ If Yes
may include modification or consideration?
renegotiation of terms, extending an
Y existing agreement, and so forth) Likely “yes” under several circumstances including: y
e  You or your company are directly entering into a
If No contract with the District, or with a District contractor; A Conflict Exists
- v ° You are an employee, attorney, agent, broker, landlord,
No Conflict under Government or tenant of a contracting party;
Code § 1090 e  You are a supplier of goods or services for the
A contracting party;
e  You are an officer or employee of a nonprofit

\ corporation that is the contracting party; or /

Is your conflict considered to be a “Remote Interest”?

The following categories set forth the majority of “remote interests.” You
likely have a “remote interest,” and thus fall under an exception to
Government Code sections 1090 et seq., if:

e  You are an officer or employee of a non-profit corporation or
501(c)(3) entity;

e  You are an employee or agent of a contracting party and meet
certain threshold factors;

e  You are a parent whose only financial interest is related to the
earnings of your minor child for personal services;

e  You are a landlord/tenant of the contracting party;

e  You are an attorney for a contracting party or an agent/broker of
a contracting party and meet certain threshold factors;

e  You are a member of a nonprofit corporation formed to sell
agricultural products or to supply water;

e  You are a supplier of goods or services to the contracting party
and have been so for at least 5 years prior to your election or
appointment;

® You are an engineer, geologist, or architect who provides
services to a consulting, engineering, or agricultural firm, but do
not serve as an officer, director, or in a primary management
capacity;

e  You receive a salary, per diem, or reimbursement from another
government entity, and that other governmental entity is the
contracting party;

®  You own less than 3 percent of the shares of a contracting party
that is a for-profit corporation, if the ownership of those shares
is derived from your former employment with that party; or

e  You are a director, or own a 10-percent interest or greaterin a
bank or savings and loan, you have a remote interest in contracts
with the parties who are depositors or borrowers at that
institution. A private loan to the contracting party, however, can
create a financial interest in the entity receiving the loan.

If No

If Yes
y

Board is permitted to consider and, if approved, enter into

only voting on the matter, but also remove yourself from
any deliberations, discussions, or decisions on the matter.
It is recommended that you leave the dais or the room
during such discussions.

the contract. You must, however, recuse yourself from not

If Yes

Is your conflict considered a “Non-interest?”

The following categories set forth the majority of “non-interests.”
You likely have a “non-interest,” and thus fall under an exception to
Government Code sections 1090 et seq., if:

e  You own less than 3 percent of a corporation’s shares, and
your total annual income from dividends and stock
dividends, along with any other income you receive from
the corporation, amounts of less than 5 percent of your
total annual income;

e  Your interest relates only to your reimbursement of actual
and necessary expenses incurred in the performance of
your official duties;

e  Your receipt of public services from the District, as long as
you receive them in the same manner as if you were not a
public official;

e  You are alandlord or tenant of the District, unless the
subject matter of the contract is for the land involved;

e  You have a non-interest in your spouse’s status as a public
official, if your spouse held his or her office at least one
year prior to your appointment or election to the Board;

e  You are an unsalaried member of a nonprofit corporation,
provided that your interest is disclosed to the Board at the
time the contract is first considered and it is noted in its
official records;

e  You are a non-compensated officer of a nonprofit, tax-
exempt corporation which, as a primary purpose, supports
the functions of the District, or to which the District has
legal obligation to give particular consideration. Such
interest, if any, must be noted in the official records of the
District;

e  You have a non-interest in a contract between the District
and another governmental agency, unless the contract
directly involves the department that provides your salary,
per diem, or reimbursement;

e  You are the attorney of a contracting party, or an owner,
officer, employee, or agent of a firm that renders or has
rendered service to the contracting party as a stockbroker,
insurance agent/broker, or real estate agent/broker, and
certain conditions are present; or

e  You have a non-interest in a contract between the District
and a nonprofit, tax-exempt corporation where one of the
corporation’s primary resources is the conservation,
preservation, or restoration of park and natural lands for
public benefit, and where the officer, director, or
employee is acting on behalf of the corporation pursuant

If Yes
\ 4

Board is permitted to consider and, if approved,
enter into the contract. Further, a Board member
with conflict is not required to recuse themselves
from voting or deliberations, but may need to
disclose the conflict.

-

e  You are the only one who may legally act

N

Must the Board consider the contract under a “Limited Rule of Necessity”?
If No e  The Board must obtain an essential supply or service, and the contracting party (with
whom the conflict exists) is the sole source of the essential supply or service; and

~

J

If No

Board may not consider the contract, and any contract entered into with such conflict in

existence is void, regardless of whether you recused yourself from the approval process.






